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Reserve and Planning) and the Public Information Of- 
ficer of the Office of the Judge Advocate General on 2 
October 1961. He was formerly Director of the Ad- 
ministrative Law Division of the Office of the Judge 
Advocate General. 

Since his appointment as a Navy law specialist in 
1946, Captain DeVico has had a variety of assignments 
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among which have been tours of duty at Shanghai, 


China, at the Headquarters of the First Naval District, | 


with the Sixth Fleet in the Mediterranean, and with the 
Atlantic Submarine Force. Throughout his career as a 
naval officer lawyer he has had wide experience in mil- 
itary law, having served as Trial Counsel, Defense 
Counsel, Law Officer and Staff Legal Officer. 

When Congress created the Uniform Code of Military 
Justice and it became law in 1951, Captain DeVico was 
the first Law Officer appointed for General Courts- 
martial convened at the First Naval District. While 
with the Service Force of the Sixth Fleet he was in 
close liaison with the foreign law enforcement authori- 
ties in Spain, Greece, Syria, and other nations border- 
ing the Mediterranean. Additionally, he was the 
Foreign Claims Officer for the Sixth Fleet. 

While serving as Fleet Legal Officer at the Atlantic 
Submarine Force Headquarters, New London, Con- 
necticut, he instituted a program of informal one-day 
law seminars at which the day-to-day problems relating 
to legal issues were discussed. 

Prior to World War II Captain DeVico was in the 
field of education. During his shore assignments in 
World War II he was instructor at several naval air 
stations, personnel officer at a primary naval air base 
and later executive officer of the Naval Flight Prepara- 
tory School at Williams College (Massachusetts). At 
sea, he served on destroyers, participating in combat 
operations in the Mediterranean. 

A graduate of Boston College, Captain DeVico, in 
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addition to his A.B. and LL.B. degrees holds an A.M. de- | 


gree from Boston University. He is a member of the 
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THE NAVY'S ROLE IN THE DEFENSE 


OF TORT CLAIMS ACT SUITS 


By LT HENRY O. LESTAGE, III, USNR* 


| ivy FEDERAL TORT Claims Act provides 
in part, that: “[T]he district courts... 
shall have exclusive jurisdiction of civil actions 
on claims against the United States, for money 
damages ... for injury or loss of property, 
or personal injury or death caused by the neg- 
ligence or wrongful act or omission of any 
employee of the Government while acting with- 
in the scope of his office or employment, under 
circumstances where the United States, if a pri- 
vate person, would be liable to the claimant 
in accordance with the law of the place where 
the act or omission occurred.” ? 

Although the Federal Tort Claims Act was 
intended to waive sovereign immunity from 
recognized causes of action, and not to fix upon 
the Government new or unprecedented liabil- 
ities,? the effect, nevertheless, has been an ever- 
increasing number of suits requiring defense 
by the Department of Justice and the respective 
In view of the fact 
that these suits expose the United States to sub- 
stantial money damages, they must, of course, 
be defended with the utmost diligence by the 
Government.* Due to the immensity of the 
Federal Government and the diverse nature of 
the activities in which it engages which may 
conceiveably give rise to suits under the Tort 


_ Act, the various departments and agencies 
' *Lieutenant Henry O. Lestage, III, USNR, has been the Head, Torts 


A Mtn 








and Frauds Branch, Litigation and Claims Division, Office of the 

Judge Advocate General since January of 1960. His undergraduate 

work was in the College of Commerce, Louisiana State University 

and he received his LL.B. degree from the Louisiana State Univer- 

sity Law School, where he was elected to the law review. He is a 

member of the Louisiana State Bar Association, the American Bar 

Association, is currently serving on the Executive Council of the 

Navy-Marine Corps Junior Bar Association, and has been admitted 

to practice before the United States Court of Claims. 

1. 28 U.S.C. 1346(b). 

2. Lavitt v. United States, 177 Fed. 2d 627 (2 C.C.A. 1949). 

3. The Quarterly Work Status Reports of the Litigation and Claims 
Division of the Office of the Judge Advocate General reflect that 
the number of pending suits filed under the Federal Tort Claims 
Act involving the Navy or Naval personnel has risen from 168 
on 1 July 1957 to 195 on 1 July 1958, 262 on 1 July 1959, 293 on 
1 July 1960 and 327 on 1 April 1961. 

- The Annual Report of the Office of the Judge Advocate General 
for the period 1 July 1957 to 30 June 1958 reflects that the 168 
cases pending on 1 July 1957 represented claims against the 
Government in the amount of $12,564,141.20. The same report 
for the period 1 July 1959 to 30 June 1960 reflects that the 293 
cases pending on 1 July 1960 represented claims against the 
Government in the amount of $19,318,307.79. 
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must assume a portion of the responsibility for 
the defense of the suits filed under the Act which 
involve their personnel or employees. 

Within the Litigation and Claims Division of 
the Office of the Judge Advocate General, the 
Torts and Frauds Branch has been assigned the 
responsibility for rendering assistance to the 
Department of Justice in the defense of those 
Tort Claims Act suits involving personnel, 
military or civilian, of the Department of the 
Navy. In addition to those services which can 
be reridered to the Department of Justice on 
a local basis by the Torts and Frauds Branch 
acting in an advisory capacity, the Branch is 
responsible for the co-ordination of the total 
effort of the various Bureaus and field activities 
which may be concerned with any particular 
case, or which may be consulted for expert 
advice on any aspect of the case. The nature 
and scope of the assistance given to the Depart- 
ment of Justice varies with each particular 
case. The primary factors determining what 
services can be most effectively and usefully 
rendered are the type of fact situation which 
gave rise to the suit and the seriousness of the 
particular action. The seriousness of any 
particular suit is not to be judged by exposure 
to significant damages, alone, for the value or 
possible detrimental effect of legal precedent 
must also be considered. 

In this connection, a brief description of the 
types of fact situations which form the basis of 
those tort suits pending in the Torts and Frauds 
Branch is in order. By far the greatest number 
of cases involve automobile accidents. How- 
ever, as may be expected, the automobile cases 
vary in significance and seriousness. While 
many of the cases involve minor collisions 
caused by the negligence of the Navy driver, the 
plaintiff, or both, other cases involve serious 
accidents, either automobile and automobile or 
motor vehicle and pedestrian, resulting in loss of 
life or lives. Other cases involving automobile 
accidents have significant legal precedent impli- 
cations. Other types of fact situations out of 
which rise tort suits pending with the Branch 
include those involving aircraft mishaps, falls 


5. Infra, footnote 22. 
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by persons on Government property allegedly 
due to the negligent upkeep thereof by naval 
personnel, industrial accidents such as falls 
from ladders, electrocution and accidents in- 
volving locomotives and “fork-lift” trucks. 
Finally, some of the more complex cases pres- 
ently pending with the Branch, from the stand- 
point of both fact and law, are those involving 
allegations of medical malpractice. 

REGARDLESS OF THE fact situation, how- 
ever, the Torts and Frauds Branch first receives 
notification that a suit under the Act has been 
filed from the Department of Justice or from the 
local command acting in accordance with Sec- 
tion 0715 of the Naval Supplement.’ Notifica- 
tion by the Department of Justice is accom- 
plished by means of a form letter informing the 
Department of the Navy that a suit has been 
commenced under the Tort Act and requesting 
a complete investigative report on the circum- 
stances out of which the suit arises. Further, 
this form letter requests information concern- 
ing any administrative proceedings which might 
have taken place with regard to the plaintiff’s 
claim, and information concerning any insur- 
ance coverage of the United States or the in- 
volved employee. In addition, a copy of the 
plaintiff’s complaint is forwarded to the Depart- 
ment of the Navy by the aforesaid letter and the 
Navy is informed of the date on which the plain- 
tiff’s complaint was served upon the United 
States Attorney. 

The United States has but sixty days from the 
date on which the complaint was served upon 
the United States Attorney in which to file its 
answer to the complaint.’ Therefore, time is 
usually of the essence in providing the United 
States Attorney and the Department of Justice 
with a complete report of the incident. Upon 
the receipt of notification, the Torts and Frauds 
Branch attorney first determines whether there 
is already a Navy investigative report within 
the Office of the Judge Advocate General. 
Oftentimes Claims Investigations conducted in 
accordance with Sections 33 et seq. of Appendix 

6. Section 0715(b), 1955 NS, MCM, 1951, (superseded, 1 Nov. 61 
by Sec. 1315(b), JAG Manual), provides in part: “When any 
command is apprised, by service of process or otherwise, of 
the commencement of any civil litigation or legal proceedings 
including those involving nonappropriated fund activities, other 
than suits within the jurisdiction of the General Counsel as set 
forth in subsection c below, which arise out of the operations of 
the Naval Establishment or are otherwise of substantial interest 
to it, such command will make a report direct to the Judge 
Advocate General, Navy Department, Washington 25, D.C... .” 
- Rules of Civil Procedure For The United States District Courts, 
Rule 12(a): “... The United States or an officer or agency 
thereof shall serve an answer to the complaint or to a cross- 
claim, or a reply to a counterclaim, within 60 days after the 


service upon the United States attorney of the pleading in which 
the claim is asserted.” 
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I to the Naval Supplement * will be available to 
the Branch attorney. This is particularly true 
in automobile accident cases and similar situa- 
tions involving damage to private property. 
Further, records of proceedings of Courts of In- 
quiry or Investigations conducted in accordance 
with Chapter II of the Naval Supplement ® are 
frequently available to the Branch attorney. 
However, if there is no investigative report 
within the Office of the Judge Advocate General, 
the Commandant of the appropriate Naval Dis- 
trict is requested to make such a report avail- 
able to the Judge Advocate General, or if time 
for filing of an answer is short, to the United 
States Attorney and the Judge Advocate Gen- 
eral, as soon as practicable. 

Upon receipt of the investigative report by 
the Torts and Frauds Branch, it is carefully ex- 
amined to determine whether administrative 
proceedings have been had with respect to the 
plaintiff’s claim. This. is accomplished even 
prior to an examination of the factual situation 
involved because the Tort Claims Act provides 
that: 


“The head of each Federal agency, or his designee for 
the purpose, acting on behalf of the United States, 
may consider, ascertain, adjust, determine and settle 
any claim for money damages of $2500 or less against 
the United States . . . for injury or loss of property 
or personal injury or death caused by the negligent 
or wrongful act or omission of any employee of the 
Government while acting within the scope of his office 
or employment, under circumstances where the United 
States, if a private person, would be liable to the 
claimant in accordance with the law of the place 
where the act or omission occurred. .. . 

The acceptance by the claimant of any such award, 
compromise, or settlement shall be final and conclu- 
sive on the claimant, and shall constitute a com- 
plete release of any claim against the United States 
and against the employee of the Government whose 
act or omission gave rise to the claim by reason of the 
same subject matter.” 10 


The Act further provides that: 


“An action shall not be instituted upon a claim against 
the United States which has been presented to a Fed- 
eral agency, for money damages for injury or loss 
of property or personal injury or death caused by the 
negligent or wrongful act or omission of an employee 
of the Government while acting within the scope of 
his authority, unless such Federal agency has made 
final disposition of the claim. 

“The claimant, however, may, upon fifteen days writ- 
ten notice, withdraw such claim from consideration 
of the Federal agency and commence action thereon. 
- 1955 NS, MCM, 1951, App. I, Sec. 33 et seg., (superseded, 1 Nov. 

61 by Sec. 2033, JAG Manual). 
. 1955 NS, MCM, 1951, Sec. 0201 et seg., (superseded, 1 Nov. 61 by 


Sec. 0201 et seg. JAG Manual). 
10. 28 U.S.C. 2672. 
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Action under this section shall not be instituted for 
any sum in excess of the amount of the claim pre- 
sented to the Federal agency, except when the in- 
creased amount is based upon newly discovered evi- 
dence not reasonably discoverable at the time of 
presenting the claim to the Federal agency, or upon 
allegation and proof of intervening facts, relating to 
the amount of the claim.” * 


Therefore, the importance of determining 
whether an administrative claim has been sub- 
mitted by the plaintiff can be readily discerned. 
If such a claim was submitted and paid, the 
plaintiff has no cause of action upon which to 
base a suit, having released the United States 
and the Government employee.’? In like man- 
ner, if the plaintiff has submitted an adminis- 
trative claim, and the said claim has not been 
withdrawn in the prescribed manner at the time 
suit is instituted, the action is premature and 
subject to dismissal.1* In any event, an ad- 
ministrative claim submitted by the plaintiff 
constitutes a limitation on the recoverable 
amount in any subsequent suit, and effectively 
shifts the burden to the plaintiff to establish 
that any amount sued for in excess of the ad- 
ministrative claim is a result of new evidence 
not reasonably discoverable at the time of the 
presentation of the claim.** 

The investigative report is next examined to 
determine whether there is insurance covering 
any possible liability of the Government for the 
incident which gave rise to the suit. Should 
there be such an insurance policy in force, the 
Government is relieved of the burden of de- 
fending the suit, and although the United States 
Attorney must sign pleadings and motions filed 
with the court, his role is merely supervisory in 
nature. The expense to the United States is 
therefore substantially reduced when the insur- 
ance carrier assumes the defense. In preparing 
investigative reports, investigating officers 
should devote careful attention to the question 
of possible insurance coverage. This is par- 
ticularly true in all motor vehicle accidents. 

IT WILL ORDINARILY be a simple matter 
to determine whether the Government has in- 
surance policies covering the liability resulting 
from the operation of one of its own vehicles. 
However, the mere fact that a Government ve- 
hicle was not involved in the accident being in- 
vestigated should, by no means, cause a failure 
to minutely examine any insurance policy car- 
ried by the owner of the vehicle. Should an 
accident involve a Government employee driv- 





11. 28 U.S.C. 2675 (a) and (b). 
12. See Footnote 10, supra. 
13. See Footnote 11, supra. 
14. See Footnote 11, supra. 





ing his private vehicle on authorized business 
within the scope of his employment, it is quite 
possible that the United States may be insured 
under the terms of the employee’s policy. In 
order to make this determination, scrutiny of 
the various clauses of the policy is necessary. 
The definition of the word “insured” is of para- 
mount importance in this connection. Many 
automobile liability insurance policies define the 
word “insured” in language similar to the 
following: 


“With respect to the insurance for bodily injury lia- 
bility and for property damage the unqualified word 
‘insured’ includes the named insured and also in- 
cludes any person while using the automobile and 
any person or organization legally responsible for 
the use thereof, provided the actual use of the auto- 
mobile is by the named insured or with his permis- 
sion...” (Emphasis added.) 


The Court in the case of Rowley v. United 
States © determined that the United States was 
a “named-insured” within the meaning of that 
word, as defined above. The Court there 
stated: 


“T have been unable to find any cases in point on the 
position of the Government as an ‘insured’ under such 
policy provisions as are here involved, where the 
primary liability is asserted under the Tort Claims 
Act. In principle, there seems no reason why it should 
not have the benefit of such a policy to the same 
extent as any other entity coming within the defi- 
nition of an ‘insured’, notwithstanding that it can 
have no relief directly against the person in whose 
name the policy was issued... .” * 


There is also a possibility that some private 
insurance policies will afford coverage to the 
United States when the employee is driving a 
Government vehicle. Although such cases are 
few, some older type policies do afford such 
coverage under the “Drive Other Cars” clauses, 
and no possibility should be overlooked in the 
investigation of automobile accidents. 

Following the determinations concerning ad- 
ministrative procedures and insurance, the 
factual situation giving rise to the suit, as re- 
flected by the investigative report, is reviewed 
by the Branch attorney. At this point the plain- 
tiff’s status and his standing to sue are carefully 


15. 140 F. Supp. 295 (1956). 

16. Cf., Irvin v. United States, 148 F. Supp. 25 (1957), wherein the 
Court stated in a similar case: ‘“‘The words ‘person or organiza- 
tion’ used by the insurer in stating its definition of an insured 
were its own choice of words. The policy listed the occupation 
of the insured, Robert B. Troup, to be a rural mail carrier, his 
employer as the U.S. Government, and the purposes for which 
the described automobile was to be used as business and pleas- 
ure. I can reach no other conclusion but that the third party 





defendant intended to include the United States Government as 
an insured under the terms of the policy which it issued to 
Troup.” 
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studied. This is necessary because, through 
judicial interpretation of the Tort Claims Act, 
the Supreme Court has created certain “areas 


of immunity”.’* In the case of Feres v. United 
States,* the Supreme Court held that service- 
men injured while engaged in an activity “in- 
cident to their service” have no right to sue the 
Government under the Federal Tort Claims 
Act. The Court based its decision in the Feres 
case on two grounds: (1) the relationship be- 
tween members of the armed forces and the 
United States Government has no analogy in 
the liability of a private party growing out of 
like circumstances; and (2) the existence of an 
established system of compensation for injuries 
or death of those in the armed forces. Further, 
the Federal Employees’ Compensation Act’® 
was amended in 1949, thereby constituting it 
the sole and exclusive remedy of those federal 
employees injured in the scope of their employ- 
ment.” In Johansen v. United States,” the 
Supreme Court held that the amendment to 
the Act was actually unnecessary, and that even 
prior to the amendment, the Act was the exclu- 
sive remedy of employees within its coverage. 
Therefore, if the investigative report reveals 
that the plaintiff in a given suit was a service- 
man or a federal employee, and that the plain- 
tiff was injured while engaged in an activity in- 
cident to his service, the suit under the Federal 
Tort Claims Act is subject to dismissal. How- 
ever, some cases do not lend themselves to a 
ready determination of the status question. The 
mere fact that the plaintiff is a member of the 
armed forces or is a federal employee at the time 
of his injury does not preclude a suit under the 
Act.22. Perhaps the area which renders a deter- 
17. See, Gottlieb, “‘The Tort Claims Act Revisited,” 49 Georgetown 
L.J. 539, 567. Prior to the recent decision in the case of 
Holcombe v. United States, 277 F. 2d 143 (4th Cir. 1960), there 
was another area in which the Government asserted its im- 
munity from suit under the Tort Claims Act. This area en- 
compassed suits resulting from the negligent acts or omissions 
of military and civilian employees of the nonappropriated fund 
agencies such as post exchanges and officers’ messes. It was the 
contention of the Government that such nonappropriated fund 
activities were not “federal agencies” within the meaning of 
the Act. However, with the Holcombe decision the Government 
has acquiesced in its suability for such torts. This, of course, 
makes the necessity for thorough investigative reports as im- 
portant in this area as in any other. 
340 U.S. 135 (1950). 
39 Stat. 742. 
63 Stat. 861 (1949), 5 U.S.C. 757(b) (1958). 
343 U.S. 427 (1952). 
See, e.g., Brooks vy. United States, 337 U.S. 49 (1949). Cases 
falling within this area are considered to be of a more serious 
nature than many other Tort Act suits, because of the possible 
value or detriment of judicial precedent. In the recent case of 
Mrs. Robert F. Callaway, etc. v. W. L. Garber and the United 
States, 9th Cir., No. 16,889 April 21, 1961, the Court was faced 
with a suit by the administratrix of a deceased Air Force Ser- 


geant who was killed when his private automobile was strack 
from the rear by a Naval enlisted recruiter’s vehicle. The 
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18. 
19. 
20. 
21. 
22. 


mination of the “incident to service” question ‘ 


most difficult is that in which the incident 
giving rise to the suit occurs after normal work- 
ing hours or when the plaintiff was in a 
“liberty” status at the time of hisinjury. Each 
of these cases must rest on its individual fact 
situation, and the need for a detailed investi- 
gative report compiled as soon after the incident 
as possible, can not be overemphasized. 

Just as a determination of the plaintiff’s 
status is important in Tort Claims Act suits, the 
status of the serviceman or federal employee 
whose alleged negligence gave rise to the suit is 
likewise of serious concern. The United States 
is only liable for the negligence of its employees 
when the employee is acting “within the scope 
of his office or employment.” Here again, 


although many cases present no problem in the | 


determination of “scope of employment’, some 
cases do raise considerable problems. 
standing problem area‘here is found in those 
cases where a serviceman, in compliance with 
orders, is effecting a change of duty station in 
his private automobile, and, through his own 
negligence, causes an accident resulting in 
injury to others. In determining the “scope of 
employment” question, the law of the state in 
which the accident occurred is controlling.” 
As might be expected under such circumstances, 
the Federal Courts are not in agreement on what 
must be proved to establish that the employee 
was acting “within the scope of his employment” 
at the time of the accident. 


Navy enlisted man was acting within the scope of his employ- 
ment when he struck the Air Force Sergeant’s car. The Sergeant 
was traveling from Ellsworth Air Force Base'in South Dakota to 
a special school in Seattle in accordance with orders. He was 
detached from Ellsworth on 2 May 1957 and was to report to the 
school on 8 May 1957 where he was to complete a six week 
course and return to Ellsworth. However, his orders stated no 
particular means of transportation to be used in proceeding to 
Seattle. The District Court for the District of Montana, held 
that the Air Force Sergeant was killed while engaged in an 
activity incident to service within the meaning of the Feres 
decision. The Court of Appeals in affirming stated: “The ques- 
tion is: did the injury to Callaway arise out of or in the course 
of activity incident to service? His travel at the time of the 
injury was incident to service. Without travel he could not 
respond to the orders of his superior. The objective of the 
orders was to provide training. The place where that training 
was to be provided was at a distance from his base. The travel 
was as much a part of his duty as the training itself. The 
person responsible for the injury was another serviceman fol- 
lowing out and in the course of his duties.” It is readily ap- 
parent that a narrow application of the Feres doctrine by the 
Court in the Callaway case would have been a damaging prec- 
edent in possible future litigation involving servicemen injured 
by other Government employees while traveling under orders. 
See, Williams v. United States, 358 U.S. (1955). 





23. 
24. 
339 U.S. 903 (1950), U.S. v. Sharpe, 189 F. 2d 239 (4th Cir. 
1951), Paly v. U.S., 221 F. 2d 958 (4th Cir. 1955), Jozwiak v. 
U.S., 123 F. Supp. 65 (1954), Chapin v. U.S., 258 F. 2d 465 (9th 
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Cf., U.S. v. Eleazer, 177 F. 2d 914 (4th Cir. 1949), cert. den., © 


Cir. 1958), cert. den., 359 U.S. 924 (1959), and U.S. v. Kennedy, | 


230 F. 2d 674 (9th Cir. 1956), Marquardt v. U.S., 115 F. Supp. 
160 (1953), Hinson v. U.S., 257 F. 2d 178 (5th Cir. 1958), U.S. v. 
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AFTER REACHING CONCLUSIONS on 
the aforementioned issues, i.e., administrative 
claims, insurance and federal immunity, the 
Torts and Frauds Branch attorney then pre- 
pares a letter of transmittal to the Torts Section 
of the Civil Law Division of the Department of 
Justice. This letter, in addition to transmit- 
ting a complete copy of the investigative report 
to the Department of Justice, includes comments 
on the problem areas common to all Tort Act 
suits. On occasion, the Branch attorney may 
consider that, in view of all the circumstances of 
the case, a recommendation concerning the 
settlement or compromise of the suit is war- 
ranted. If such a recommendation appears in 
order, this, too, is embodied in the letter trans- 
mitting the investigative report to the Depart- 
ment of Justice. The most typical cases in 
which such recommendations are made are 
those involving Government vehicles, which, 
through the negligence of the Government driv- 
er, collide with the rear of private automobiles. 
One recent case handled by the Torts and 
Frauds Branch set forth such a recommendation 
in the following language: 


“Tt would appear from a review of the Navy investiga- 
tive report on this accident that the proximate cause 
thereof was the negligence on the part of the Gov- 
ernment driver in failing to maintain a proper dis- 
tance between his vehicle and that of the plaintiff. 
It is therefore recommended that any reasonable of- 
fer in compromise submitted by the plaintiff’s attor- 
ney in this matter be given careful consideration. 
In this connection, however, the medical report sub- 
mitted by the plaintiff in connection with his ad- 
ministrative claim ... indicates that the plaintiff’s 
injuries are of a minor and temporary nature. It is 


Mraz, 255 F. 2d 115 (10th Cir. 1958). All of these cases with 
the exception of Hinson arose out of accidents involving service- 
men effecting a change of duty station in their private auto- 
mobiles. Hinson involved a trip by an Army doctor to his initial 
duty station. In the former cases the Courts held that such 
accidents occurred while the servicemen were outside the scope 
of their employment, and stressed two primary factors in their 
determination: (1) whether the servicemen were about the busi- 
ness of their employer, and (2) whether the employer retained 
direction and control over the actions of the servicemen. In 
the latter group of cases the courts held that the servicemen 
were acting within the scope of their employment when the 
accidents occurred. In this latter group the Courts do not place 
great emphasis on the lack of the employer’s direction and con- 
trol, rather, they rely heavily upon the fact that driving the 
automobile toward the new duty station satisfies the requirement 
that the serviceman be engaged in the business of his employer. 
The variance in the State laws involved in the decisions is the 
obvious cause of the divergence. 

Although at first blush it would appear that the tests for “scope 
of employment” and “incident to service” determinations are in 
reality one and the same in these “travel” cases, it is submitted 
that a real distinction exists. See, e.g., Callaway v. U.S., f.n. 22, 
supra, wherein the Court stated: “The test here is whether the in- 
jured serviceman was engaged in “activity incident to service” 
at the time he was injured. That this is a much broader test 
than the “scope of employment” test used for respondeat supe- 
rior purposes is clear from the fact of the Feres case itself and 
from the numerous circuit court cases which have interpreted and 
applied Feres.” 
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therefore considered that any settlement effected in 
this case should reflect the true nature of the in- 
juries sustained.” 


Finally, the Branch attorney often invites the 
attention of the Department of Justice to spe- 
cific factual matter contained in the Navy in- 
vestigative report which indicates the presence 
of an affirmative defense to the action available 
to the United States. The affirmative defense 
most frequently available to the Government is 
contributory negligence. Assumption of risk 
is another defense upon which the Govern- 
ment occasionally relies. In a recent case in- 
volving a collision between a private vehicle 
and a Marine Corps vehicle, the investigative 
report revealed discrepancies in the statements 
of the occupants of the two vehicles on several 
points relating to the cause of the accident and 
possible injuries suffered by the driver of the 
private automobile. In the letter transmitting 
the investigative report to the Department of 
Justice, it was pointed out that: 

“Although the statements of the occupants of the 

federal vehicle and the civilian vehicle differ with re- 

spect to the question of movement of the private 
automobile, the hand turn signal given by the driver 
of the private automobile, and the disposition of the 
driver of the private automobile immediately follow- 
ing the impact, it is considered that the statement 
of the only known disinterested witness tends to sub- 
stantiate the position of the Marine Corps’ personnel. 

It is therefore considered that if the negligence of the 

driver of the private vehicle was not the sole cause 

of the accident, it did nevertheless constitute contrib- 
utory negligence sufficient to bar recovery.” 


However, there are certain danger areas to be 
avoided when dealing with contributory negli- 
gence by the plaintiff, both by the Torts and 
Frauds Branch attorney in his analysis of the 
case, and by the Investigating Officer in his 
formulation of conclusions or recommendations 
concerning the liability of the Government. In 
those cases in which the investigation indicates 
that an automobile accident was due in part to 
the negligence of the driver of the private ve- 
hicle, there are frequently passengers in the 
private vehicle who suffer injury. Although 
passengers in private vehicles are required to 
exercise reasonable care for their own safety, 
the negligence of the driver with whom they 
are riding will not bar their recovery under the 
Tort Act against the United States in the ab- 
sence of a blatant disregard for their own 
safety. Nor, in most jurisdictions, may the 
negligence of a parent be imputed to a child of 
tender years.2* The problem presented by an 


25. Prosser, Law of Torts (2d ed. 1955), pp. 300-301. 
26. Supra, Footnote 25. 
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oversight in these areas on the part of either 
the Investigating Officer or the Torts and Frauds 
Branch attorney is not the danger of inaccu- 
rate pleading, for such errors will inevitably 
be perceived prior to answer. Rather, the 
problem is one created by the loss of valuable 
time in further investigative efforts to deter- 
mine whether there are additional facts which 
would indicate a lack of reasonable care on the 
part of guest passengers for their own safety, 
or which would perhaps reveal more detailed 
information concerning the various circum- 
stances surrounding an injury to a child, when 
such information was originally considered un- 
necessary or superfluous in view of apparent 
flagrant negligence of the parent or parents. 
However, it should be noted that in a suit under 
the Federal Tort Claims Act for wrongful death 
of a child, by a parent, negligence of the parent 
which contributed to the child’s demise may 
constitute a bar to recovery by that parent, 
although not necessarily a complete bar to the 
action.?’ 

YET ANOTHER DANGER area surround- 
ing the contributory negligence question is to 
be found in the differing jurisdictional construc- 
tions of the concept itself. In some states con- 
tributory negligence is a complete and total bar 
to recovery by the plaintiff, while in other juris- 
dictions the so-called “Admiralty Rule” is in 
effect, resulting in a determination of damages 
in accordance with the degree of fault of the 
respective parties.2* Once again, possible dam- 
age to the Government’s case as a result of loss 
of valuable time before a more complete investi- 
gation into the degree of the negligence of the 
respective parties, is the chief danger. 

Although in some few cases transmission of 
the investigative report concludes the action 
taken on suits by the Torts and Frauds Branch 
attorney, in most instances, the contrary is true. 
Requests by the Department of Justice or the 
United States Attorney for further assistance 
are broad in scope. In suits of a quite complex 
nature, involving technical matters, it is fre- 
quently necessary to gather information in more 
detail or explanatory information in order to 


27. Supra, Footnote 25, at pp. 718, et seq. 

28. This is in reality an application of the doctrine of “Comparative 
Negligence” and not a mere corruption of the “Contributory 
Negligence” doctrine. There are many variations of the com- 
parative negligence theory. See, Prosser, Law of Torts (2d ed. 
1955), pp. 296-299. Mississippi, Nebraska, Wisconsin, South 
Dakota, and Puerto Rico are among the jurisdictions applying 
a form of the comparative negligence doctrine rather than the 
theory of contributory negligence. Still other states have more 
restricted applications of comparative negligence, particularly 
in connection with injuries inflicted by railroads and railway 
crossing accidents. Among these latter jurisdictions are Florida, 
Iowa and Virginia. 
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report itself. Often-times such requests are 
initiated by the Branch attorney after a review 
of the report. 


clarify the factual relations of the investigative 


. 


In other instances such requests | 


are initiated by the Department of Justice or | 


the United States Attorney. Of those cases, 
the most typical examples are to be found in 
one of three areas, i.e., medical malpractice, ex- 
plosion and aircraft accidents. 


eta sTy 





In malpractice suits the terminology used by : 


doctors is, in itself, often confusing to the lay- 
man, among whom are included, of course, the 


attorneys representing the United States and | 


the Judge. 


Further, recent experience with | 


cases pending with the Branch has conclusively | 


established the absolute essence of the time fac- 
tor in some medical operative procedures. Of 
particular note in this connection, are cases in- 
volving cardiac arrest. When cardiac arrest 
occurs, lack of effective oxygenation of brain 
tissue can result in massive irreversible damage 
to the brain or death within a very short pe- 
riod—a mere matter of minutes. 
quently, vitally necessary that the investigative 


report, insofar as possible, reflect a minute by | 


minute resumé of the activities of all personnel 
present at the time of the procedure. It is 
only in this manner that the Government can 
effectively demonstrate to the Court that the 
actions of medical personnel were not below the 
requisite standard of professional excellence.” 


It is obvious that even minor delays in con- | 


It is, conse- © 





ducting a most searching and thorough exam- | 


ination into the operative procedures, may re- 
sult in understandable lapses of memory on 
the part of the personnel involved. 

Although time is not the paramount factor in 
explosion and air-crash suits that it is in medi- 
cal malpractice cases, additional data is often 
required. In one recent case, the plaintiff was 
injured when a shell which was being cut up 
for scrap purposes with an acetylene torch by 
one of his fellow employees, exploded in the 
yard of his employer. The investigative report 
revealed that the shell had ostensibly been pur- 
chased by the plaintiff’s employer from a Navy 
source. However, upon further investigation 
it was revealed that the Navy source from which 


the plaintiff’s employer had purchased the scrap | 


in which the shell in question was allegedly con- 
tained, did not, in fact, have such shells available 
for sale. Still further investigation indicated 
29. See, Prosser, Law of Torts (2d ed. 1955), p. 133. “... [Bly 





undertaking to render medical services, even though gratuitously, 
he will ordinarily be understood to hold himself out as having the 
skill and knowledge commonly possessed by members of the 
medical profession in good standing under similar circumstances, 
and he will be liable if harm results because he does not possess | 
it.” 
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several other possible sources from which the 
shell in question could have been purchased. 
Among these were sources other than Govern- 
ment agencies. The United States was thus 
able to urge that the negligence of a specific 
agency and employees thereof must be estab- 
lished prior to a determination of Government 
liability under the Tort Claims Act,®° and that 
any possible negligence of the Government or 
its employees in originally disposing of the shell 
was not the proximate cause of the accident be- 
cause of the intervening negligence of other 
parties. 

IN ADDITION TO requests for general in- 
vestigative assistance in cases of a complex 
nature, there are quite frequently requests of 
a more specific character. Some malpractice 
cases require a complete review of a plaintiff’s 
medical record in order that it may be estab- 
lished whether prior history might have indi- 
cated any deviation from the procedures 
followed. Medical records are also requested 
when the plaintiff is a serviceman or former 
serviceman, in order that it may be determined 
whether injuries claimed as a result of the inci- 
dent giving rise to the suit, are, in reality, recent 
or whether the plaintiff had a prior history of 
such complaints. The Bureau of Naval Medi- 
cine and Surgery is also requested, on occasion, 
to provide names of medical specialists practic- 
ing in the area where a suit is pending, in order 
that qualified experts may be made available 
to the United States Attorney. 

Other services rendered to the Department of 
Justice by the Torts and Frauds Branch include 
drafting answers to interrogatories propounded 
by the plaintiff, securing military personnel for 
use as witnesses in the trial, and drafting opin- 
ions and recommendations concerning the 
advisability of compromising or appealing a 
particular case. Each of these functions may 
be complicated to a greater or lesser extent. 
Interrogatories relating to general jurisdic- 
tional matters or to the regulatory procedures 
of the Department of the Navy can usually be 
answered by the Branch attorney. On the other 
hand, interrogatories dealing with technical 
matters are most often referred to the appro- 
priate Bureau or Office within the Department 
for information upon which to base answers. 
In yet other instances, the interrogatories will 
seek factual information peculiarly within the 
knowledge of an individual or Command. 
Therefore, information must be requested as 
appropriate. 


Similarly, procuring witnesses to aid the 
United States Attorney may be a simple matter, 
or an involved procedure. Ifthe identity of the 
witness is known, and if it is determined by the 
Branch attorney that the expected testimony is 
vital to the cause and not merely cumulative, the 
Bureau of Naval Personnel is requested to 
issue the individual Temporary Additional Duty 
Orders. Should civilian employees of the De- 
partment of the Navy be required as witnesses, 
the Commanding Officer of the activity employ- 
ing the individual is requested to issue the 
employee Temporary Additional Duty Orders.* 
However, in some instances, particularly in 
the expert witness area, no particular individual 
is requested by the Department of Justice, either 
because the person desired is unknown or be- 
cause the United States Attorney has the need 
of a qualified expert in some particular field of 
endeavor. In view of the fact that requests for 
witnesses are usually urgent, the Torts and 
Frauds Branch attorney must generally attempt 
to procure the names of qualified experts, or 
ascertain the identity of an unknown fact wit- 
ness telephonically from either the Bureau or 
Office deemed to be involved, or from the local 
command. 

Although the authority to compromise or 
settle any Federal Tort Claims Act suit rests 
with the Attorney General,*? when offers to com- 
promise are submitted by the plaintiff, a request 
for recommendations concerning the advisabil- 
ity of accepting the offer, is forwarded by the 
Department of Justice to the Department of the 
Navy. The letter of request further specifies 
that should the plaintiff’s offer be deemed exces- 
sive, that a definite figure, representing an 
amount considered equitable, be submitted. In 
drafting such recommendations, the Torts and 
Frauds Branch attorney must consider the in- 
vestigative report, any available medical 
records, whether Navy records or those sub- 
mitted by the plaintiff, answers to interroga- 
tories propounded to the plaintiff and the 
statutes and jurisprudence of the jurisdiction 
concerned. In this connection it is of great 
assistance if the Navy investigative report con- 
tains citations of leading cases on the questions 
of liability, assumption of the risk and contribu- 
tory negligence for the State where the accident 
or incident occurred. Legal research of these is- 
sues is substantially simplified if such a point of 
departure is readily available. 

Assistance to the Department of Justice at- 
torney and the United States Attorney is occa- 





30. See, Williams v. Minnesota Mining & Manufacturing Co., 14 
F.R.D. 1 (S.D. Calif.). 
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31. 28 U.S.C. 1823(a). 
32. 28 U.S.C. 2677. 
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sionally given in taking depositions to perpetu- 
ate testimony of Naval personnel who may not 
be readily available for the trial of a case. Al- 
though it is not the usual case, the Department 
of Justice does, nevertheless, infrequently re- 
quest the presence of the Branch attorney at the 
trial to assist the United States Attorney in the 
conduct thereof. 

There are, of course, numerous other specific 
requests which must be processed by the Branch 
attorney. However, it has not been the object 
of this article to be exhaustive. Rather, it has 








been the purpose of the author to provide some 
insight into the activities of the Torts and 
Frauds Branch in the processing of Federal 
Tort Claims Act cases. It is trusted that such 
insight may provide a more thorough under- 
standing to those personnel engaged in the all- 
important investigative function in order that 
the Navy may even more successfully fulfill its 
responsibility of aiding in the defense of these 
suits. [See JAG BULLETIN BOARD at page 187 of 
this issue for amendment to the Federal Tort 
Claims Act.] 





A LEGAL CHECKUP 


FOR THOSE ENTERING ACTIVE NAVAL SERVICE 
LEGAL ASSISTANCE NOTE 


MILITARY SERVICE MAY, of course, take you 
away from home. While you are away, questions may 
arise with regard to your real or personal property, in- 
surance, bank accounts, and similar matters. It will 
ease your mind and that of the members of your family 
if you give consideration to these problems now and 
make the necessary arrangements for the proper man- 
agement of your affairs until your return. 

If you have a civilian attorney, seek his advice. If 
you don’t, you may want to talk over your problems 
with a military legal assistance officer. 

To assist you, each of the armed forces has a legal 
assistance program, administered with the cooperation 
of the American Bar Association and state and local 
bar associations throughout the country. Through this 
program, a military attorney may be made available 
to advise you. Contact the nearest military installation 
and ask for the Legal Assistance Officer. 

The following general check list has been prepared, 
based upon the experience of others who have entered 
the armed forces, and upon Federal and State Laws. 
While no such list can be tailored to the needs of each 
individual, the items below are suggestive of the most 
important matters, to which you should attend. 


POWER OF ATTORNEY 


If you want someone to act for you while you are away 
(such as in the sale of your automobile, your home, 
or other assets), execute a power of attorney. (Besure 
the instrument is carefully drawn, for unlimited powers 
have sometimes been abused. Seek the advice of your 
civilian attorney or Legal Assistance Officer. 


WILL 


Have an attorney prepare or revise your will if you are 
over 18 or married. 


JOB SECURITY 


The law provides certain re-employment rights. While 
it is not legally necessary, in order to preserve those 
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rights, to notify your employer that you are leaving 
your job to enter the armed forces, it will avoid mis- 
understandings if you will write a letter to your em- 
ployer containing a statement like this: “I am leaving 
my position to enter the Military or Naval service. It 
is my understanding that the law provides re-employ- 
ment for persons who leave positions to enter the armed 
forces.” Make and retain a carbon copy of such letter. 
It is suggested that you not resign from your position, 
but ask that you be given military leave during the 
period of your service. Also check regarding your em- 
ployer-employee-union status, re-instatement, etc. 


CHECKING AND SAVINGS ACCOUNTS 


Open a checking or savings account in a local bank and 
consider making it a joint account with your wife, 
mother or father. 


CREDIT RESOURCES 


Arrange for family to obtain credit or loans in 
emergencies. 
INCOME TAX 


Pay your Federal and State income tax to date if you 
can. If there is a tax liability outstanding and unpaid 
and if your ability to pay it is affected by your entering 
the service, advise the Director of Internal Revenue of 
your district and the proper State authorities and 
submit a financial statement to them. Arrange to file 
income tax returns while you are away, for you are 
not excused from filing such returns and declarations 
of estimated tax solely because you are in the service. 


MONEY OWING TO YOU 


Send statements and arrange for collections or for sale 
of accounts receivable. 


YOUR LIABILITIES 


Arrange for payment of outstanding bills and loans by 
reduced installments, if necessary. The Soldiers’ and 


Continued on page 186 
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REGULATION OF MARRIAGE OVERSEAS 


THE STATE OF THE LAW 
By LT MARTIN DROBAC, USNR* 


REGULATION WHICH PURPORTED to 

vest in a commanding officer the authority 
to regulate the marriage of personnel within his 
command would probably have been held to be 
ultra vires in an earlier period of our history. 
Brigadier General William Dunn, Judge Advo- 
cate General of the Army (1875-1881), stated 
in an opinion dated 13 April 1876: 


Nothing can be clearer in my opinion, than that, in 
the absence of an express statute restraining soldiers 
from contracting marriage, whether by making them 
amenable to punishment for marrying without the 
consent of their commanders, or otherwise, no officer 
can be authorized to prohibit the soldiers of his com- 
mand from taking wives, or to bring them to trial 
if they do so without permission. While this matter 
is generally regulated by specific provision in the 
European Codes, our statute is silent on the subject, 
nor have we even an Army regulation relating to the 
same: indeed the imposing of restrictions upon mar- 
riage would be quite beyond the proper scope of 
executive rules ororders .. .1 


This point of view was reiterated from time to 
time? and prevailed until the Second World 
War. On 1 June 1942 General Myron Cramer, 
the Judge Advocate General of the Army (1941- 
1945), rendered an opinion that: 


... if in the considered judgment of the Secretary 
of War the military efficiency of foreign commands 
requires the prohibition of marriages by members of 
those commands except with official permission, a reg- 
ulation, such as that proposed, would be subject to 
no legal objection. To the extent that prior opinions 
of this office express a contrary view, they are hereby 
overruled.’ 


In the eighteen years that have followed, 
responsible overseas commanders in all three 
branches of the service have been vested with 
the authority to control the marriage of per- 
sonnel within their command.‘ 


*Lieutenant Martin Drobac, Jr., USNR, is presently assigned as an 
Appellate Government Counsel with the Office of the Judge Ad- 
vocate General, West Coast. He holds the degrees B.A. and LL.B. 
from Stanford University. Lieut. Drobac is a member of the Cali- 
fornia Bar Association and the American Bar Association. 

1. 38 Records of the Bureau 47. 

2. 38 Records of the Bureau 407, 43 Records of the Bureau 109, 
AJAG DIG OPS 1912, p. 266. 

. SPIGA 29.1, 1 June 1942. 

- Departments of the Army, the Navy, and the Air Force Reg- 
ulations designated as “Army Regulations No. 600-240, NAV 
PERS 15858, Air Force Regulation No. 34-12, and Marcor Order 
1752.1 of 14 October 1953. This order is entitled ‘““Personnel— 
Marriage in Overseas Commands”. 
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Prior to 1956 SECNAV Instructions 1752.1 and 
1752.2 were the basic directives regulating the 
marriage of naval personnel in overseas com- 
mands. The first dealt generally with the 
subject of such marriages and the latter with 
special investigative and leave procedures where 
the serviceman was not stationed within the 
area where his prospective spouse resided. 
SECNAV Instruction 1752.1 was cancelled in 1956 
when its provisions were incorporated in Bupers 
Manual (C-11109). SECNAV Instruction 1752.2 
was revised and reissued as SECNAV Instruc- 
tion-1752.2A, on 10 February 1958. In many 
overseas areas the foregoing instructions have 
been implemented by the issuance of local in- 
structions by the area commanders. 

The legality of such a regulation was raised 
for the first time on appeal in United States v. 
Nation. The regulation allegedly violated was 
COMNAVPHIL INSTRUCTION 5800.1D of 7 April 
1955. 

A West Coast Board of Review held that the 
regulation was illegal, analyzing closely four 
specific provisions: 

1. that all persons must wait six months after date 
of application before marrying; 

2. that the applicant make a detailed disclosure 
regarding his financial affairs. 

8. that the spouse submit a statement that she had 
never belonged to an. organization which had ad- 
vocated the overthrow of the government of the 
United States; 

4. that prospective husbands between the ages of 
21 and 25 request from their parents or guardians 
written advice relative to their intended marriage. 


The Board also questioned whether the regu- 
lation was legal per se, that is, whether it was 
reasonably necessary or directly connected with 
the maintenance of good order in the service. 

It was not clear, however, whether the Board’s 
disapproval of the regulation was grounded on 
the particular provisions singled out for com- 
ment or on the theory that marriage was beyond 
the scope of permissible military regulation. 

On certification from the Judge Advocate Gen- 
eral the case was reviewed by the Court of 
Military Appeals.’ In writing for a unanimous 


5. Both of these preceded by several months what is now considered 
the basic directive, NAVPERS 15858, but were unchanged by it. 

6. WC NCM 57 01899 (unpublished), 21 February 1958. 

7. United States v. Nation, 9 USCMA 724, 26 CMR 504. 
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court, Judge Latimer noted “We need not con- 
sider all the arbitrary proscriptions imposed by 
this document for one alone will establish the 
point.” *® In affirming the Board of Review de- 
cision he rested his opinion on the unreasonable 
length of the prescribed waiting period alone. 
“. . . For this reason alone the board of review 
was correct.” ° Chief Judge Quinn, concurring, 
also called attention to the other aspects of the 
regulation which had been discussed by the 
board of review. Judge Ferguson concurred in 
the result but indicated that he adopted the 
entire opinion of the Board of Review though his 
interpretation of that opinion was not disclosed. 

At least a majority of the Court affirmed 
the board of review on the basis of particular 
arbitrary and unreasonable provisions found in 
the regulation without intimating that a regu- 
lation of this character would be illegal per se 
absent the objectionable provisions. 

To the contrary, the Court implied that such 
a regulation could be legal if reasonably drafted. 


If a waiting period is believed needful to discourage 
youthful servicemen from entering into improvident 
marriage contracts, its length ought to have some 
reasonable relationship to the maturity of the per- 
sons involved .. .¥ 


Following the Court’s decision of 3 October 
1958, COMNAVPHIL INSTRUCTION 5800.1D was 
cancelled and a new COMNAVPHIL INSTRUCTION 
numbered 5800.1E was promulgated on 5 No- 
vember 1958. The new instruction no longer 
provided for a six month waiting period, nor for 
a detailed disclosure of the applicant’s financial 
affairs. Itno longer required a statement from 
the prospective spouse regarding party affilia- 
tions, nor were applicants between the ages of 
21 and 25 required to procure letters of advice 
from their parents. In effect, it eliminated the 
onerous provisions singled out by the board of 
review and the Court of Military Appeals. The 
new regulation did require (1) a chaplain’s 
interview, advising the applicants of the sanc- 
tity of marriage, (2) a medical certificate indi- 
cating that the prospective spouse was free from 
communicable diseases, (3) parental consent if 
under the age of 21, (4) a statement of prior 
marital status, (5) a briefing on pertinent 
immigration laws, and (6) an agency check on 
the prospective spouse. 

The new regulation has been tested by a 
West Coast Board of Review." Tried by special 
court-martial, the accused was charged with and 








8. Ibid. 506. 
9. Ibid. 507. 
10. Ibid. 507. 


11. United States vy. Levinsky, NCM 60, WC 60-00615, 30 CMR ——. 
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pleaded guilty to a violation of COMNAVPHIL 
INSTRUCTION 5800.1E. 

Appellant urged before the board of review 
that the regulation was illegal because it did not 
relate to a military duty; that, in any event, it 
exceeded the scope of powers entrusted to the 
federal government; and that the area com- 
mander’s authority to act upon applications was 
undefined and, therefore, illegal. 

To the first contention, the government’s 
reply, in argument, relied primarily upon the 
opinion in United States v. Jordan :” 


Considering the impact on the tightly knit military 
communities in overseas command when one of its 
members contracts a poorly advised marriage with 
an alien resident in the area, we cannot say that the 
directive under consideration or the Army regula- 
tions on which it is based are so patently unconnected 
with the morale, discipline or security of the affected 
military command as to be arbitrary, unreasonable 
and unlawful. The introduction onto these communi- 
ties of alien wives who are demonstrably undesirable 
because of physical, mental or moral unfitness, or 
who may be security risks, would clearly be detri- 
mental to the performance of the military mission. 
Marriage ... is not an entirely private affair even 
in the civilian community. Under the best of circum- 
stances, the addition of dependent wives to an over- 
seas command increases the burden and responsi- 
bilities of the commander. If the bride is incapable 
of assimilation, not only is the burden imposed on 
the command greater because of the morale problems 
generated by the presence of the undesirable, but it 
may be reasonably anticipated that the member in- 
volved will inevitably become a less efficient and use- 
ful soldier as a result of his marriage. 

Those in military services must submit to many 
restraints on their personal liberty unknown to civil- 
ians, and many of these restraints vary from time to 
time and place to place. We do not think that the 
right to marry stands on an essentially different 
plane from the other fundamental rights of a citizen. 
We consider that it is subject to temporary diminu- 
tion by the necessities of military service, and that it 
is not unreasonable to demand that a soldier while 
stationed overseas postpone the immediate gratifica- 
tion of his desire for matrimony if his proposed marri- 
age would adversely affect his organization, his use- 
fulness as a soldier, or the prestige of the United 
States. 


To the second contention, the Government 
urged that the authority to issue such regula- 
tions had implied Congressional sanction. The 
clauses of the constitution which give Congress 
authority to raise and support armies, to provide 
and maintain a Navy, impliedly sanction the use 
of regulations to maintain those forces. 

The Congress shall have the power .. . to make all 


laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers, and all other 








12. United States v. Jordan, CM 403928, 30 CMR ——. 
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powers vested by this Constitution in the Government 
of the United States, or in any department or officer 
thereof.” 


Since McCulloch v. Maryland ** this clause has 
been interpreted to be an enlargement, not a 
constriction, of the powers expressly granted 
to Congress. It vested in Congress a share of 
responsibilities lodged in other departments. 
Conversely, it gave Congress power to delegate 
some measure of legislative power to other 
departments.*® 

As the complexity of military establishments 
made it impracticable for Congress to fill the 
need for military regulation by detailed legisla- 
tion, the attitude toward the permissible scope 
of executive regulations governing the adminis- 
tration of personnel changed. Since 1889 Con- 
gress has abandoned the earlier practice of re- 
quiring that regulations be laid before it for 
approval. Since that time any Congressional 
sanction has been implied rather than ex- 
pressed. 

The Board of Review concluded that the regu- 
lation did relate to a military duty and sustained 
it as a legitimate application of the executive 
power of the President.** It interpreted the 
Court of Military Appeals opinion in Nation to 
mean that the regulation was not illegal per se, 
but that only the provisions singled out made 
it arbitrary and unreasonable. 

Unfortunately, the Board of Review left un- 
touched what was perhaps the most critical issue 
raised by Levinsky on appeal. That is, does the 
area commander have the untrammeled discre- 
tion to deny permission to an applicant who has 
faithfully complied with the specific require- 
ments of the Instruction? 

Paragraph 4 of COMNAVPHIL INSTRUCTION 
5800.1D specifies that personnel are prohibited 
from marrying “without the prior written per- 
mission of Commander U.S. Naval Forces, 
Philippines.” The preceding paragraph states 
that “Normally, permission to marry will be 
granted...” except in certain special situations. 

By its terms, the Instruction anticipates the 
“abnormal” situation in which the applicant has 
complied with the regulation but who is, none- 
theless, denied permission to marry. 


13. Article 1, Section 8, United States Constitution. 

14. 4 Wheat. 316 (1819). 

15. Waymour Southard, 10 Wheat. 1 (1825). 

16. “His function as c der-in-chief authorizes him to issue, 
personally or through his military subordinates, such orders and 
directions as are necessary and proper to ensure order and dis- 
cipline in the army.” Winthrop’s Military Law and Precedents, 








2d ed., 1920 reprint, p. 27. “. ..In our army every superior, 
in giving a lawful command, acts for and represents the Presi- 
dent, as Commander-in-chief and Executive power of the Nation, 
and the source from which his appointment and authority pro- 
ceed.” Op. cit. p. 572. 
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This was never discussed in the Nation case— 
probably because the regulation was drafted in 
such a way that approval or disapproval was 
apparently dependent exclusively upon compli- 
ance or non-compliance with the specific re- 
quirements. 

Arguably, the same construction should be 
given to the Instruction considered by the Board 
of Review in Levinsky. If so, then the area 
commander has the discretion to approve an ap- 
plication where requirements have not been met, 
but does not have the discretion to disapprove 
an application which has been completed. 

Yet, it is difficult to reconcile a statement that 
“Normally permission will be granted ...” with 
a conclusion that the commander’s action in 
approving an application is truly non-discre- 
tionary. 

If the language of the regulation leads to a 
contrary conclusion, then the permission to 
marry could be denied for something less than 
military necessity. The validity of such a regu- 
lation must be doubted.” 

The issue was raised a second time in appel- 
late pleadings before the Board of Review in the 
case of United States v. Wheeler.* The Board 
cited Levinsky and affirmed the conviction with- 
out discussion. 

The Court of Military Appeals granted the 
accused’s petition for review, but in its opinion 
of April 28, 1961 *° affirmed the decision of the 
Board of Review. However, the case was 
neither argued nor decided on the issue raised 
before the Board of Review in the Levinsky 
case. Rather, the accused elected unsuccessfully 
to attack the validity of the several provisions 
of the COMNAVPHIL regulation which required 
him and his prospective spouse to meet with a 
military chaplain, to present a medical certifi- 
cate, and to present written parental consent. 
In addition, he claimed that the restrictions im- 
posed by the regulation bore no relationship to 
military necessity. The Court rejected all of 
the defense arguments, and as to the “military 
necessity” issue said: 


Activities of American military personnel in for- 
eign countries may have different consequences from 
the same activities performed in the United States. 
United States v. Martin, supra; United States v. 
Yunque-Burgos, 3 USCMA 498, 18 CMR 54. What 
may be relatively unimportant in an American en- 
vironment can be tremendously significant in a for- 
eign background. For example, marriage in the 
United States to a person having active tuberculosis 
may not be cause for too great concern because of 

17. United States v. Milldebrandt, 8 USCMA 635, 25 CMR 139. 


18. WC NCM 60 01238 (unpublished), decided 21 D b 1960. 
19. United States v. Wheeler, No. 14, 716, decided April 28, 1961. 
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the availability of medical facilities for treatment, 
cure, and control of the spread of the disease; but in 
a foreign community where the medical services may 
be few, and demands upon the service very heavy, 
it may be necessary to prohibit military personnel 
from marrying a civilian suffering from such condi- 
tion in order to safeguard the health and morale of 
other military personnel. Other examples of real 
dangers that might flow from the unrestricted mar- 
riage of personnel in foreign countries are readily at 
hand. We need only say that, in our opinion, a mili- 
tary commander may, at least in foreign areas, impose 
reasonable restrictions on the right of military per- 
sonnel of his command to marry. 


Judge Ferguson dissented, stating as his 
opinion that “no real connection has been shown 
between the requirement that an enlisted man 
secure the permission of his commanding officer 
to marry and the lawful scope of the Navy’s 
power to regulate the conduct of its personnel.” 

While the Wheeler decision would seem to 
have settled the legality of placing “reasonable” 
restrictions on the right to marry overseas, the 
finality of the matter was put in doubt by a sur- 
prising grant of review in the subsequent case 
of U.S. v. Smith, (WC NCM 61-00157) involv- 
ing the same issue. It will be interesting to see 
the outcome of the grant of review since a 
change in membership of the court occurred at 
the same time. The decision in Wheeler was 
issued 28 April 1961—Judge Latimer’s last day 
on the court. 





LEGAL CHECKUP 


Sailors’ Civil Relief Act gives you certain protections 
against judgments entered while you are in the service. 
This often makes possible the suspension of payments 
on debts incurred before entering the service, beyond 
your ability to pay until after your discharge from the 
service. It does not cancel the debt. 


(Continued from page 182) 


INSTALLMENT PAYMENTS 


On automobiles, appliances, furniture, etc., the Soldiers’ 
and Sailors’ Civil Relief Act protects you against repos- 
session by companies financing purchase, except through 
court proceedings under certain conditions, and hence 
you may be able to arrange to scale down monthly pay- 
ments, if necessary. 


CIVILIAN LIFE INSURANCE 


Go over policies to be sure beneficiaries are correct. 
Arrange for premium payments. If you are experi- 
encing difficulty in paying these premiums, consult the 
Veterans Administration to see if it will guarantee pay- 
ment under the Soldiers’ and Sailors’ Civil Relief Act. 


HOSPITALIZATION, SURGICAL, SICKNESS, DISABILITY 
INSURANCE 


Consider whether to continue or cancel policies. If you 
decide to cancel, request both a pro rata return of 
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premium and right to resume when you return. If 
family is to be covered, arrange for reduced premium 
payments. 


FIRE INSURANCE AND PERSONAL PROPERTY INSURANCE 


Check policies for expiration date, proper coverage and 
address. Get rebate if you cancel. 


REAL ESTATE 


If you own your home, make arrangements for pay- 
ments of taxes, mortgage payments, insurance premi- 
ums, repairs, etc. As to other real estate you may own, 
arrange for same payments and also for rent collec- 
tions, lease obligations, termination or renewal, etc. 


MORTGAGE AND LAND CONTRACTS 


Arrange with lender for deferment or reduction of 
principal payments, if necessary. The Soldiers’ and 
Sailors’ Civil Relief Act may protect you against fore- 
closure. 

LEASES 


Arrange to terminate leases on business or residence or 
to sublease. If you sublet, obtain your landlords per- 
mission first and be sure the sublease terminates upon 
your return. If you give proper notice, the Soldiers’ 
and Sailors’ Civil Relief Act saves you from further 
liability under leases. 


LIST OF ASSETS 


Prepare a complete inventory of everything you own 
and where it may be found. Place list in your safe 
deposit box or other safe place and pay for such box for 
an adequate period in advance. 


MARITAL HISTORY 


Prepare a complete statement of your marital history, 
including the names of former husband or wife, if any, 
the dates and places of any previous marriages and of 
any divorces, and the dates and places of the deaths of 
any former husband or wife. Place statement in your 
safe deposit box or other safe place. (This information 
may be essential to establish the rights of your depend- 
ents to certain benefits.) 


BONDS AND STOCKS 


As to bonds, interest and maturity dates should be 
checked and arrangements made for collection. As to 
stocks, arrangements should be made for the deposit of 
dividends and a limited power of attorney executed in 
case you wish to transfer the shares during your 
absence. 

AUTOMOBILE TITLE AND INSURANCE 


Be sure ownership and insurance records are available 
and in name of the proper person. If your automobile 
will not be used for business purposes, you will prob- 
ably be entitled to a reduced premium. Limited Power 
of Attorney should be executed, if sale is contemplated. 


YOUR ADDRESS 


Leave with some friend, in addition to your wife, com- 
plete data as to yourself, where you are, how you may 
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be reached, and keep that person informed of changes 
while you are away. It may be necessary for him to 
reach you in an emergency. 


CHANGE OF ADDRESS CARD 


File with post office. Have mail forwarded to you or 
some responsible person who will act for you. 


NOTIFY DRAFT BOARD 


If you are registered with Selective Service and you are 
called to active duty in reserves. 


NOTIFY CLUBS, ETC. 


Notify and arrange for suspension of dues, pro rata 
refund. 
SAFE DEPOSIT BOx 


Rent one for your important documents, etc. Consider 
authorizing some responsible person to have access dur- 
ing your absence. 


ABSENTEE BALLOTS 


States vary as to the requirements to vote. Contact 
your County Registrar as to requirements and how to 
apply for absentee ballot. Your local Registrar of Vot- 
ers will advise you as to the necessary procedures. 


CERTIFICATES 


Obtain three (8) certified copies of your marriage cer- 
tificate and your children’s birth certificates, and take 
with you into the service one (1) certified copy of each 
of those certificates, for allotment purposes. Put the 
remaining certified copies in a safe place, readily ac- 
cessible to your family, for their possible use in filing 
claims with the Veterans Administration and the Social 
Security Administration. If you have been married 
before, obtain and put in such safe place two (2) cer- 
tified copies of your divorce decree or your former wife’s 
death certificate. 


THE LEGAL ASSISTANCE OFFICERS 


Offices of the Judge Advocates General 
Army, Navy, and Air Force 





JAG BULLETIN BOARD 


American Bar Association and is admitted to practice 
before the United States Supreme Court, Supreme 
Court of the Commonwealth of Massachusetts, the Fed- 
eral District Court for Boston, Massaschusetts, and the 
United States Court of Military Appeals. 


(Continued from page 174) 


AMENDMENT TO 
FEDERAL TORT CLAIMS ACT 


The new act, Public Law 87-258, 87th Congress, pro- 
vides that in the future any civil suit instituted against 
an employee of the Federal Government as a result of 
the employee’s operation of any motor vehicle while in 
the scope of his employment shall, upon certification by 
the Attorney General that the employee was within the 
scope of his employment, be removed to the appropriate 
United States District Court and considered a suit 
against the United States under the Federal Tort 
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Claims Act. The act further provides that such suits 
shall be the exclusive remedy against either the Gov- 
ernment employee or his estate. 

In order that the Department of Justice may properly 
defend these suits, the new act provides that all process 
served upon any employee shall be delivered by the em- 
ployee to his superior designated by the respective 
heads of department, which person shall then deliver 
such papers to the appropriate United States Attorney, 
the Attorney General and the head of the particular 
agency. The new act does not become effective for six 
months and no rights or liabilities then existing are 
affected by this legislation. 

Prior to this amendment, plaintiffs could bring suit 
against the United States if the injury occurred as a 
result of an employee’s operation of a motor vehicle 
while in the scope of his employment. However, plain- 
tiffs were not compelled to do so, and could, if they so 
elected, sue the employee personally, and thereby ob- 
tain a jury trial which is prohibited in suits against the 
United States. If employees were sued personally, the 
Department of Justice, through the appropriate United 
States Attorney, defended the suits, but any judgment 
against the employee was a purely personal obligation 
for the payment of which the United States was not 
liable. The new act denies plaintiffs this election and 
makes any suit against the employee a suit against the 
United States. 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued between 1 September 1961 
and 10 November 1961. 


LCDR William W. DeWolf, USN, from AEWRON 2 to 
CNO. 

LT Darrell D. Hickman, USN, from NAS, Memphis to 
USS CONSTELLATION (CVA-64). 

LCDR Hubert A. Irwin, USNR, from COMFAIR, Nor- 
folk to JAGO. 

CAPT Wyman N. Jackson, USN, from JAGO to JAG, 
West Coast. 

CAPT Saul Katz, USN, from CNO to JAGO. 

LTJG Milton W. Kirkpatrick, Jr.. USN, from SNJ to 
CNAVANTRA. 

LT Robinson Lappin, USNR, from home to ComFour. 

LT Thomas E. Lohrey, Jr., USNR, from NAS, Moffett 
Field to NAS Port Lyautey. 

LTJG Robert D. Meenen, USNR, from SNJ to NAS, 
Corpus Christi. 

LT Harvey N. Monroe, USNR, from home to NAS, 
Memphis. 

LT Earl H. Munson, Jr., USNR, from ComTwelve to 
JAG, West Coast. 

LT Bruce B. O’Dea, USNR, from NAAS, Saufley Field 
to ComSix. 

CDR Benjamin W. Partridge, Jr.,. USNR, from EXOS- 
Navy Counsel of Personnel Boards to NavSta, 
Keflavik. 

LTJG Joseph E. Reeves, USNR, from SNJ to NAAS, 
Saufley Field. 
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Issues of the JAG Journal during calendar year 1961 
were nine in number, and constitute volume XV, which 
contains 188 pages numbered sequentially. In addition 
to this article Index for 1961, there was published this 
year a definitive topical Index embracing four calendar 
years, 1957-1960, which is supplemental to the earlier 
topical Index for the period 1947 through 1956. 
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p. 3 


Effects of the Punitive Discharge. (LT Donald J. 


MARCH 1961 
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An Introduction. (CAPT Paul Borden, USN)-~- p. 19 

Commentary on the Contingency Option Act. (LT 
Harry L. Mead, Jr., USNR) 
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Appeal from Mast Punishment 
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Navigational Lights on Warships of Special Construc- 
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p. 39 

Loss of Government Funds: Administrative Relief. (LT 
Paul E. Hurley, USNR) 
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A Message From the Judge Advocate General. [Navy’s 
Role in International Law] (RADM William C. 
Mott, USN) 

International Law and Open-Ocean Mining. 
Robert D. Powers, Jr., USN) x 

Arms Control. (RADM Paul L. Dudley, USN)-- p. 59 

Nationalism and International Relations. (Professor 
Andrew Gyorgy) 
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JULY 1961 


Conflicts of Interest: A Commentary. (John A. Mc- 
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Navy League Award for Legal Writing 
Determining Reserve Disability Benefits. 
Dale A. Simonson, USNR) 
Military Retirement: A Survey. 


(LT (jg) 
p. 79 
(LT Donald J. Brown, 
p. 83 
Jet Aircraft Noise: Avigation and Clearance Ease- 
ments. (LCDR Frank B. Plattner, USN) ---- p. 87 
Viewing the Scene of Offense 
Post Trial Defense Counselling : 
Appointing Additional Members to the Court__-- p. 93 
What To Do After an Automobile Accident 


AUGUST 1961 


Unofficial Changes to the Manual for Courts-Martial, 
1951 (with an introduction by CAPT Mack K. Green- 
berg, USN) 


SEPTEMBER 1961 


Time Lost—Its Meaning and Effects. 
mond F. Garraty, Jr., USMC) 
Wills—What You Should Know. 

Davis, USN) 
Commanding Officer’s Authority Within Naval Stations 
Reaffirmed_. 


(LTCOL Ray- 
p. 123 
(LCDR Oliver E. 


Larceny at Sea, circa 1847 
Recent JAG Opinions 


OCTOBER-NOVEMBER 1961 
INTERNATIONAL LAW SYMPOSIUM II 


Message from the President, U.S. Naval War College. 
[Navy’s Role in International Law] (VADM Ber- 
nard L. Austin, USN) 

The Annual Naval War College International Law 


International Law of Piracy. (Benjamin Forman, 
eee eee eee ee p. 148 
Soviet Attitudes and Practices Concerning Maritime 
Waters. (William N. Harben, FSO) p. 149 
Jurisdiction Over Seaspace: A Space Age Perspective. 
(cae St. Pewter, Tee.)........222 55025 p. 155 
Caribbean Leased Bases Jurisdiction. (RADM Robert 
D. Powers, Jr., USN) a 
Soviet Satellite Nations and International Law. (Pro- 
fessor Ferenc A. Vali) 
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Regulation of Marriage Overseas. (LT Martin Dro- 
bac, USNR) p. 183 
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